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PETITION OF GREGORY DAVID SMITH 
Motion 

Resumed from an earlier stage of the sitting. 

HON FRANK HOUGH (Agricultural) [5.36 pm]:  I am pleased that someone was listening to my earlier 
remarks on the motion moved by Hon John Fischer.  I made a mistake, which is most unusual.  I said that Hon 
Robin Chapple did not receive enough votes to get back his deposit.  However, he was elected and therefore did 
get his deposit back.  I meant to say that his primary vote was not high enough to get his deposit back.  I wish to 
correct those remarks, and I apologise to anyone if I appeared that I did not know what I was talking about; I did.   

During the estimates committees hearings in this place between Monday, 15 October and Thursday, 18 October, 
I asked the Electoral Commissioner, Dr Evans, some questions.  They are reported on page 673 of the estimates 
committee transcript -  

At the last election there was a subject dispute in the Mining and Pastoral Region.  Hon John Fischer 
was elected on Hon Mark Nevill’s preferences.  Hon Mark Nevill had to hand on 4 033 votes, and Hon 
John Fischer needed 1 283 votes.  Hon John Fischer received 1 200 of those votes, but the surplus of 
Hon Mark Nevill’s votes were not distributed as per his clear request that the Liberal Party be placed 
ahead of the Greens (WA).  Why did the commission not follow the instructions of Hon Mark Nevill 
and allocate his preferences correctly?   

At the hearing Dr Evans said he was unsure and he would clarify the situation.  He wrote me a four-page letter.  I 
hunted high and low for it today and subsequently rang his office, but it did not have a copy.  I recall that letter 
very clearly.  I rang the commissioner and asked him how the reassessed preferences should go.  I recall that 
Dr Evans and I had a difference of opinion.  Dr Evans said his opinion was based on a legal opinion from the 
Department of Justice.  I felt that Dr Evans was not fully convinced.  I thought my argument with Dr Evans, that 
there was a flaw in the voting system, was bona fide.  Hon John Fischer’s request was - 

That in the interests of the principles of honesty, fairness and legitimacy which are the cornerstones of 
the operations of democratic elections, and in view of the anomalies contained in schedule 1 of the 
Electoral Act 1907 . . .  

In my opinion and in the opinion of other people, there are anomalies.  The Government should revisit this issue.  
If the Electoral Commissioner has it wrong, we should ensure that this does not happen in the future.  If there is 
an element of doubt, people will always speculate about what went wrong at this election.  As I said previously, 
it would be dreadful if a similar case went to court and the court found in favour of the person who lodged the 
dispute.  What would we then do with the 2000-2004 Labor Government?  Would it have made any difference?  
There is no question that the Labor Party would still be in power.  The question of whether One Nation had the 
balance of power would be irrelevant, but there probably would have been no one vote, one value legislation, 
and we would not at this stage be debating gay and lesbian reform.  However, that is speculation.   

Hon Greg Smith and Hon Robin Chapple should not have to fund this action themselves.  As Hon Norman 
Moore said, the Liberal Party, the Democrats and Independents could also poke their noses in, and we all know 
that the costs of a court case to a single person could be astronomical.  The Attorney General has a duty of care 
to consider this far-reaching issue.  Nothing would be worse than going down the track and having to revisit this 
site; I do not know what would happen.  This would set a precedent in our voting system.  It is a minuscule 
problem today and we should put it to bed by taking it to court to find out whether Hon Robin Chapple, Hon 
Mark Nevill or Hon Greg Smith are right or wrong and whether the system is right or wrong.   

Inequities exist in the way preferences are distributed.  Four different people have given four different versions 
of how preferences are distributed and we have received four different answers.  No-one has it exactly right.  The 
system contains a flaw.  It is often said that “if it isn’t broke, don’t fix it”.  I think this is broke and it needs 
fixing.  Being thrifty and smart today means being smarter tomorrow if we do not have to wear something like 
this.  Pursuant to schedule 1 of the Electoral Act, the Government should be requested to provide funding to 
enable parties to be adequately represented at a Court of Disputed Returns constituted to hear the petition of 
Gregory David Smith, a candidate for the Legislative Council at the last general election, and the respondent, the 
current sitting member, Robin Howard Chapple, who was then a candidate for the Greens.   
One Nation and the Labor Party would be very cross if the commissioners and the system did not follow a 
specific request.  One of the candidates clearly indicated his wishes.  Perhaps this is an isolated case; perhaps 
not.  We have not come across a problem of dispute at this stage, but this one has been highlighted.  When an 
issue raises its ugly head and is contested, it is always the start of something.  I will always wonder about the 
result.  Hon Robin Chapple would also like it cleared up.  He would not like people drawing inferences that the 
election should not have gone the way it did.  I believe that Hon Robin Chapple would be happy with the 
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umpire’s decision.  As we know, the umpire is the Attorney General, Hon Jim McGinty, and one would hope 
that he has the forethought and the duty of care to this Parliament to fund this case to determine whether correct 
procedure was followed.  If it were complicated, that could be a reasonable reason for the commissioners having 
made a mistake. This distribution or allocation of preferences is not complicated.  In this case a clear instruction 
was not followed.  I do not know whether I referred to this earlier, but Mark Nevill did say that he wanted his 
first preferences to go to One Nation and his second preferences to the Liberal Party.  He made a strong point 
about this to Hon Robin Chapple. 
Houdini might have been able to offer a solution on how to get from the bottom position to the No 2 position and 
in the process gobble up 4 500 preferences.  However, I am a simple fellow, because when I add two and two, 
three and one, or two and half and one and a half they equal four.  At the end of the day it is simple mathematics, 
which cannot be questioned.  This is a reasonable forum in which this should be questioned.  I ask you, Mr 
President, and the Attorney General, to give due consideration to this.  In fact, the Attorney General owes a duty 
of care to the Parliament and to constituents out there in voting land who are also concerned about this.  The 
Attorney General has a duty of care to make a decision and to fund a case in the Court of Disputed Returns to 
establish how Hon Robin Chapple came from way back in the field - this is like a Melbourne Cup - to suddenly 
appear at the front of the pack after gobbling up all the horses that he ran past.  God knows how it happened!  I 
have looked at it time and time again.  It is frustrating.  One could probably say that it is piracy.  How did these 
preferences move from the bottom to the top of the list?   

Mr President, I appreciate your opinion and Dr Evans’ opinion, but it is not logical for someone to be able to 
move up from third last and to pass by someone in the middle who, quite rightly, missed out on receiving those 
preferences.  It must be said that it was Hon Mark Nevill’s express wish that if he did not make it, his 
preferences would go to One Nation, and should One Nation not make it, that they would go to the Liberal Party.  
He did not want the Greens (WA) to succeed, which is why he put them last.  I would say that Hon Mark Nevill 
has had a few sleepless nights wondering about it.  I have looked at the system and it has me baffled.  It is 
probably like the last federal election: One Nation lost half its vote but probably wound up as everyone’s second 
choice.  However, that will never come out, because we did not finish at the No 2 spot to prove the point.  I have 
looked at the distribution of preferences, and we got a lot of Labor preferences and also Liberal second 
preferences.  Those people did not follow the how-to-vote cards of the two leaders at the time.  We all know that 
the Prime Minister pirated our policy to get elected.  However, we will not revisit that, as it is another story.   

Mr President, the preference system has a lot of problems, as you must appreciate; and as you are a 
compassionate person you will, I hope, agree with me, as will, I hope, the Attorney General and my colleagues 
in this place.  I would love Hon Robin Chapple and Hon Dee Margetts to stand and agree with me that an 
element of doubt exists, and that for the good of the constituents of Western Australia and for the Government, 
they feel that Hon Jim McGinty should agree to fund this minor court case that will take away the element of 
doubt and the long-term speculation that exists about whether Hon Robin Chapple should or should not have 
been elected.  Mr President, you know that speculation about that does exist from listening to the speeches made 
by Hon Norman Moore, Hon John Fischer and me. 

Debate adjourned, pursuant to standing orders. 
 


